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INTRODUCTION

Dear readers,
I am so happy to see you reading 
the pagesofourcorporateedition 
titled “Korpus Prava.Analytics”.

The subordinated loan in the Russian 
law was the focal point of our autumn 
edition.Our specialistOskinAleksey
reviewed the legal regulation of the sub-
ordinated loans and compared the subor-
dinated and traditional crediting. We will 
follow up on this topic, as the analysis 
of ongoingchangestotheregulatory
and legalframeworkprovesthelawmak-
ers’clearintentiontoimprovethe regu-
lation of the subordinated instruments 
in Russia.

In this edition we have consolidated 
the topical information for the accoun-
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tantson the expectedintroductionsand
disputable situations happening with 
thetaxpayers.The articlebytheaudi-
torSvetlanaSviridenkovaisakindof
an overview of the questions frequently 
askedbyourreadersandcolleagues.

Certainly, we have not bypassed the is-
sue of application of a concept of actual 
rightto theincomeintheinternational
tax relations, as it is still one of the most 
topical subjects  in the tax practice.

Ourspecialistskeeponfocusingonthe
issues related to inheritance. Find and 
readin thiseditionthearticleonintro-
duction of the inheritance fund institu-
tioninRussiain 2018,whichisarecep-
tion from the foreign law institutions.
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As before, we show respect for any criti-
cism and suggestions from our readers, 
and any questionorfeedbackfromyou
is always welcomed. Please contact us 
in any suitable way and we will do as 
muchaswecantotakenoteofallyour
requests.

Artem Paleev
Managing Partner 
Korpus Prava
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historical information. This information 
necessarily is provided for your reference only. 
Wehavenoobligationtoconfirmandupdate
any information in this magazine. You agree 
thatitisyourresponsibilityto monitorchanges
to the legislation ever mentioned in this 
magazine.

All content in this magazine (including, 
without limitation, text, design, graphics, logos, 
icons, images, as well as the selection and 
arrangement thereof), is the exclusive property 
ofandownedby KorpusPrava,itslicensors
or its content providers and is protected by 
copyright,trademarkand otherapplicablelaws.
You may copy and print the material contained 
in this magazine for your personal and non-
commercial use.
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INhERITaNCE FUND INSTITUTION

In its developmental stage the law is 
affected by historical, cultural, social 
and other factors, which can be both 

domestic and foreign. The fact that the 
Russian Civil Law is relatively young, 
if comparedtotheforeignlegalexperi-
ence matured over the centuries, some-
howexplainsthestronginfluenceofthe
foreign law on the Russian legislation, 
including entrenchment of many foreign 
legal patterns.

The sequestration institution, which 
is one of the institutions of the Russian 
Civil Law, was borrowed from the French 
Law. The terms of the sequestration 
agreement (agreement on custody of 
a disputableitem)stipulatethattheboth
parties shall transfer the item to the third 
party for custody, unless the dispute 
is resolved.Theagencyservicesinstitu-
tion emerged in the Russian Law under 
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theinfluenceoftheEnglishLaw(Com-
mon Law), which facilitated introduction 
of the jury trial into the Russian legal 
procedure, which is now the institution 
of thejudicialsystem.Legislativerecog-
nition of the presumption of innocence 
in theConstitutionoftheRussianFeder-
ation drew together the ideas of freedom 
and justice in the Russian and Common 
Law. Another example of direct borrow-
ing of provisions of the Anglo-American 
Law is the institution to be introduced 
in theRussianLawin2018.

In late July 2017 Russian Presi-
dent Vladimir Putin signed a Decree 
“On AmendmentstothePart1,2and3
of the CivilCodeoftheRussianFedera-
tion” with regard to establishment of 
a newinstitutionintheInheritanceLaw,
the InheritanceLawInstitution.
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INhERITaNCE FUND INSTITUTION

what is the inheritance 
fund in the sense 
of the Law?
The Inheritance Fund is a fund estab-
lished in pursuance of the citizen’s 
testament and on the basis of his/her 
property, which manages his/her prop-
erty acquired in the order of succession 
in accordance with the fund management 
terms and in the manner stipulated in the 
Civil Code. Therefore, after the death the 
entire inheritable property of the owner 
is accumulated in the new legal insti-
tution, which is a way of management 
of themassofthesuccession.
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INhERITaNCE FUND INSTITUTION

what should the individual 
do in order to establish the 
inheritance fund after his/
her death?
The inheritance fund is established by 
the notary public, if the citizen has men-
tioned it in his/her testament. It is not 
enoughtomakeanoteonestablishment
of such fund in the testament. If the tes-
tament stipulates for the establishment 
of the fund, it shall contain the testator’s 
decisiononestablishmentof theinheri-
tance fund, the fund’s charter, terms 
of thefundmanagement.The termsof
management, in its turn, should contain 
the provisions on transfer of all prop-
erty or part thereof to the third parties, 
the procedure, the date or the periods 
oftransferoftheproperty,the type
and the sizeoftheproperty.
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INhERITaNCE FUND INSTITUTION

what is the process 
of establishment of the fund 
after the citizen’s death?
The notary public should send an appli-
cation containing the information on the 
fund’s manager to the authorized body 
within 3 business days from the date of 
the inheritance case. When the fund is 
being established, the notary public shall 
givehim/heracertificateofinheritance.
Failing to do so, the fund is established 
according to the court’s judgment and 
shall be entitled to appeal the notary 
public’s activity.
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INhERITaNCE FUND INSTITUTION

what will be the rights 
of the beneficiaries of 
the inheritance fund?
Thebeneficiariesareentitledtopur-
chase the property or part thereof in 
accordance with the terms of the fund 
management. The rights are inalienable. 
Thisbeingthecase,thebeneficiaries
are not liable for the obligations of the 
inheritance fund and vice versa. This will 
ensure safety of the assets in the future.

where does this institution 
come from and why is it 
necessary to introduce it?
Overseas, in particular in the UK, the 
USA and other countries of the Com-
mon Law system this institution is called 
trust. 
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INhERITaNCE FUND INSTITUTION

It is interesting that the trusts ini-
tially appeared in the Middle Ages, when 
the crusaders left their property with 
theirrelatives,so thattheycoulddispose
itforthebenefitofthespousesandkids.

Thetrustortrustownershipisa spe-
cial type of ownership, when the trustor 
transfers the property to the trustee for 
managementthereofforthe benefitof the
thirdpartyorbeneficiary.Establishment
of the trust helps to secure the property 
fromthecreditors’claims,as wellasto
decreasethetaxburdenin somecases.
Vesting the assets in the professional 
managementincreasesthe possibility
of theireffectiveuse.

Russian Civil Law is familiar with 
this institution. The trust was intro-
duced in 1993 by the Presidential De-
cree No. 2296 as of December 24, 1993 
“On Trusts”.AstheDecreesaysthetrust



24

INhERITaNCE FUND INSTITUTION

is introduced to improve the economic 
management during the economic 
reforms and to facilitate institutional 
transformations in the Russian Federa-
tion. Later on the Decree ceased to be 
effective in view of enactment of Part 2 
of theCivilCodein1996,whichcon-
tained an article dedicated to the proper-
ty management. The difference between 
the trust in the Common Law and the 
trust institution in the Russian law is that 
the founder of the trust ceases to be the 
owner of the property transferred to the 
trustee, but the trustor under the trust 
management agreement still remains 
the ownerofthetransferredproperty.

Moreover, trust relations can be 
established on the basis of testament. 
Thetrustbeingmoreconfidentialinits
nature can be an alternative to the testa-
ment, for testament execution purposes.
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It is hard to say to what extent the 
inheritance fund institution can be ap-
plicable in the Russian legal practice. 
The goals,forwhichtheInheritanceFund
is being established, currently can be 
achievedbymakingatestamentorenter-
ing into a trust management agreement. 
AmongthedrawbacksoftheInheritance
Fund one can single out the trustee’s 
abuse of powers or incompetence, as well 
as the narrow circle of people, who might 
be interested in such fund (in particular, 
in the Russian Federation). On the other 
hand,thepropertytransferredto the
fund will be managed professionally, 
whichwillallowtopreserveit,or prob-
ably enlarge, and the successors will 
be providedanadequatesupport.

Therefore, the law of each state 
is notanisolatedphenomenon;the legal
systemsinteractwitheachother.In par-
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ticular,theRussianlawshouldnot stand
still and should become wider both with 
the help of domestic legal experience 
and certain European legal structures, 
which have proved to be effective in 
practical area and applicable in other 
countries. But the adoption should not 
be ofa thoughtlessandchaoticnature,
but given an individuality of the domes-
ticlegalregulation,keepingitinone’s
mind that Russian legal culture, legal 
mentality and legal traditions differ from 
the westEuropeanones.
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SECURITIES maRkET

For some time now legislators have 
tried to attract personal savings 
to thesecuritiesmarket.Itmay

be explained by the fact that Russian 
companiesdesperatelyneedfinancialin-
jections, but many of them have no access 
to themarketofcheapforeigncredits.

TheRussianinvestmentmarketre-
quires the so-called “long-term money”, 
therefore, tax allowances for investors 
are granted only in case of a long-term 
holding of securities.

Thus, one of the innovations intro-
ducing tax exemption of income from 
securities transactions is an implemen-
tation of a minimum holding period 
of securities.

This allowance is applied subject 
to thefollowingconditions:
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• Shares and bonds should be listed 
on thestockexchange;

• Securities should be bought after 
January1,2014;

• Holding period of securities should 
be notlessthanthreeyears;

• Securitiesshouldbesoldataprofit;

• Securities should not be accounted 
on thetaxpayer’sinvestmentac-
count.

Provided all these conditions are 
fulfilled,ataxpayershallbegranted
a personalincometaxallowancewhich
equalsprofitfromsecuritiessales.

But nothing is perfect, as the legisla-
tionsetsoutamountlimitations.Aprofit
subject to tax exemption may not exceed 
3 million roubles multiplied by the num-
ber of full years of securities holding.
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Example. Shares were bought in Febru-
ary 2014 and sold in April 2017.

The amount of 9 million roubles can 
be subject to tax exemption. 

Iftheprofitexceedsthissum,there-
maining sum is due to taxation. For each 
year of securities holding the amount 
exempted from taxation grows by 3 mil-
lion roubles.

Considering the terms for the ap-
plication of this allowance, it may be 
grantedforthefirsttimeintheupcoming
2018,ifsecuritieswereboughtin2014
withaprofitgainin2017.

One more innovation is individual 
investment accounts aimed at increasing 
attractivenessofinvestmentsinstock
marketinstrumentsforprivateinvestors
by granting tax deductions.

Individualinvestmentaccountis an
internalbalanceaccountaimedat a sepa-
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rate accounting of individual client’s 
money, securities, obligations under 
contracts entered into on behalf of the 
said client. It is opened and managed in 
accordance with Article 10.3 of the Fed-
eralLawOntheSecuritiesMarket.Any
professional participant on the securi-
tiesmarketisentitledtomanagesuch
contract. Each client may open only one 
such account. 

Opening of such accounts for indi-
viduals is stimulated by the right to an 
investment tax deduction for the amount 
they has paid in (not exceeding 400 thou-
sand roubles), or the amount they will get 
after closing the account.

Two types of tax deductions are 
stipulated for an individual investment 
account. Whereas a taxpayer may choose 
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only one type of tax deduction. Combina-
tion of both types is impossible through-
out the whole validity period of a contract 
for managing an individual investment 
account.

Thefirsttypeofaninvestmenttax
deduction: 

a Ta xpayER IS ENTITlED TO a Ta x DEDUC-

TION FOR a pERSONal INCOmE Ta x IN 

the amount of money deposited to an 

INDIvIDUal INvESTmENT aCCOUNT DURINg 

ThE Ta x pERIOD (SUb-paR agR aph 2 paR a-

gR aph 1 aRTIClE 219.1 OF ThE Ta x CODE 

of the Russian fedeR ation).

The second type of an investment tax 
deduction:
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UpON ThE TERmINaTION OF ThE valIDIT y 

peRiod of a contR act foR managing 

aN INDIvIDUal INvESTmENT aCCOUNT, 

aFTER aT lEaST ThREE yEaRS, a Ta xpayER 

IS ENTITlED TO a Ta x DEDUCTION FOR 

a peRsonal income ta x in the amount 

OF INCOmE RECEIvED FROm OpER aTINg 

TR aNSaCTIONS wITh aN INvESTmENT aC-

COUNT, I. E. all pROFIT wIll bE ExEmpTED 

FROm Ta x aTION (SUb-paR agR aph 3 paR a-

gR aph 1 aRTIClE 219.1 OF ThE Ta x CODE 

of the Russian fedeR ation).

It’s important to remember that upon 
closing of an individual investment ac-
count earlier than three years all income 
tax deductions received must be repaid.

There are several limitations related 
to individual investment accounts for 
individuals:
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• An individual is entitled to have only 
one contract for managing an indi-
vidualinvestmentaccount;in case
a newcontractisexecuted,the pre-
vious contract shall be terminated 
withinamonth;

• Under a contract for managing 
an individualinvestmentaccount
a client is allowed to transfer only 
moneyto a professionalparticipant
onthe securitiesmarket;

• An aggregate amount of money 
that may be transferred under such 
contract during a calendar year shall 
not exceed400,000roubles.

An individual is entitled:

• To claim money and securities 
accounted on his/her individual 
investment account or their transfer 
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to anotherprofessionalparticipant
onthesecuritiesmarketwhois
a partytoa contractformanagingan
individualinvestmentaccount;

• To terminate a contract for manag-
ing an individual investment account 
(brokerageagreementorsecurities
trust agreement) of one type and 
enter into a contract for managing 
an individual investment account 
of a differenttypewiththesame
or a differentprofessionalparticipant
onthesecuritiesmarket.

In turn, a professional participant 
onthesecuritiesmarketshallenterinto
a contract for managing an individual 
investment account only in case an indi-
vidual states in writing that he/she has 
no other contract for managing an indi-
vidual investment account with another 
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professional participant on the securities 
marketorthatsuchcontractwillbeter-
minated not later than in one month.

Upon termination of a contract for 
managing an individual investment ac-
count a professional participant on the 
securitiesmarketshallsubmitinforma-
tion on an individual and his/her individ-
ual investment account to a professional 
participantonthesecuritiesmarketwith
whom a new contract is executed.

Calculation, charging and payment 
of a personal income tax for transactions 
with securities accounted on an indi-
vidual investment account are carried out 
by an agent as of the termination date 
of a contract for managing an individual 
investment account, unless a contract 
is terminatedwithatransferofallassets
accounted on an individual investment 
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account to a different individual invest-
ment account in the name of the same in-
dividual. If a contract is terminated with 
a transfer of all assets accounted on an 
individual investment account to a dif-
ferent individual investment account in 
the name of the same individual, for the 
purposes of tax base calculation an open-
ing date of a terminated (initial) contract 
shall be deemed an account opening date.

Ataxagentqualifiedasanincome
source for transactions accounted on an 
individual investment account shall no-
tify a tax authority at its location on the 
opening or closing of this account within 
three days from the date of the relevant 
event.

One more easement of a tax bur-
den for individuals is personal income 
tax exemption of coupon payments for 
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corporatemarketablebondsdenominated
in roublesandissuedfromJanuary1,
2017 to December 31, 2020.

It should be mentioned that previ-
ously interests on government treasury 
bills, bonds and other government securi-
ties of the former USSR, member states 
of the Common state and constituent 
entities of the Russian Federation, as well 
as bonds and securities issued pursuant 
to the resolution of local representative 
bodies, were exempted from taxation. 

Now the legislation equaled taxation 
of payments for government and cor-
porate loans, but one should remember 
that a major peculiarity of this allowance 
is thefactthatthebondissuedateisthe
date of their state registration.

Therefore, when determining wheth-
erthisorthatbondiscoveredby thislaw,
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one should consider the date of its state 
registration. The registration date and 
theplacementdatemaydifferby several
months. For example, registration may 
havetakenplaceattheendof2016,but
the placement may have begun at the be-
ginningof2017.Suchbondisnot covered
by the law.

Furthermore, it should be mentioned 
that personal income tax redemption 
is providedfortheincomereceivedfrom
discount only upon redemption.

As for the coupon income, tax exemp-
tion is provided for a coupon that does not 
exceed a discount rate increased by 5%.

Nowadiscountrateequalsakeyin-
terestandamountsto8.5%,i.e.acoupon
for more than 13.25% will be taxable at 
the rate of 35%. Coupon income interest 
is calculated par value.
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It should be noted that the law comes 
intoforce30daysafteritsofficialpub-
lication,butnotearlierthanonthefirst
day of a new tax period for a personal 
income tax.

Therefore, coupons discharged 
in 2017aretaxableattherateof13%,
but allthepaymentsreceivablebyinves-
tors under the bonds of 2017 starting 
fromJanuary1,2018totheredemption
ofthe bond,areexemptedfromtaxa-
tion. The bond may be redeemed after 
December 31, 2020, and all its coupons 
willbe fullydepositedonaninvestor’s
account without 13% deduction. 

Thus, bond income will be taxable 
pursuant to the regulations regarding 
interestincomefrombankdeposits,
and thissituationdefinitelymakessense.
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whaT wORRIES ThE aCCOUNTaNTS mORE ThIS Fall?  

Last summer brought a lot of ques-
tions on planned legal develop-
ments and taxpayer’s actions in 

disputable situations.
This article covers the most fre-

quentlyaskedquestionsbyourclients
and colleagues. 

are auditors the spies hired 
by tax authorities? 
Nowadays articles in professional maga-
zines and on the Internet are riddled with 
similar headings, and this fact scares not 
only the business community, but also 
accountants. Word of mouth even spread 
therumorsthatfrom2018auditorswill
have to “report” revealed violations 
to taxauthorities.

All the above mentioned is far from 
reality.
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The draft law approved in the 
firstreadingonJune23,2017removes
the term“auditsecret”fromArticle82
of theTaxCodeoftheRussianFedera-
tion, which prohibits collection and use 
ofinformationclassifiedastheaudit
secret during tax inspections. 

Simultaneously, tax authorities 
are grantedtherighttoreceivedocu-
ments from auditors certifying calcula-
tion and payment of taxes and duties 
by a taxpayer.

Under a new draft law documents 
may be requested from an auditor in case 
they haven’t been submitted by a tax-
payer and only in accordance with:

• A resolution of the head (deputy 
head)ofthesuperiortaxauthority;

• A resolution of the head (deputy 
head) of the federal executive author-
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ity responsible for control and moni-
toring of taxes and duties during 
a taxinspection;

• A request of the authorized authority 
of a foreign state in cases stipulated 
by international treaties of the Rus-
sian Federation.

Thus, according to the law, a respon-
sible taxpayer who has submitted all the 
information required by tax authorities 
shall have no fear of the audit secret 
cancellation.

At the moment, the legislation on au-
dit still contains the term “audit secret”.

The audit secret includes any infor-
mation and documents obtained and/or 
prepared by auditors for service render-
ing, except for:

• Information disclosed by the person 
towhomtheserviceswererendered;
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• Information on the execution of the 
auditagreement;

• Information on the amount of the 
auditor’s fee.

Moreover, disclosure of the audit 
secret is one of the reasons for cancella-
tionofanauditorqualificationcertificate.
Auditorswillnotrisktheirrighttoaudi-
tor practice in order to comply with the 
new draft law, considering that liabilities 
for the failure to disclose information 
have not been established yet.

All the above mentioned facts prove 
that the draft law On the Cancellation of 
the Audit Secret in its current form is not 
practically applicable, as it contradicts 
the main law on audit. 

It’smostlikelythatby2018,legisla-
torswillfailtoensurefulfillmentofthe
draft law produced with great pains, 
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therefore, there is no need to “hide” 
information from auditors.

Iwouldalsoliketoaddthattheaudi-
tor community is outraged not less than 
thebusinesscommunityandkeepsfight-
ing against the audit secret cancellation, 
becausetheauditsecretisoneof the
pillars supporting audit activities.

adjustment invoice: helper 
or additional problem? 
Despite the fact that adjustment invoices 
have been used for quite some time now, 
numerousaccountantshavedifficulties
withtheirexecutionandfilingoftax
returns on VAT.

Let us begin from the cases when it’s 
required to issue an adjustment invoice.

The seller shall issue an adjustment 
invoiceifafterthesaleofgoods(works,
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services) under the agreement between 
the seller and the buyer:

• Thepriceofgoods(works,services)
specifiedinanoriginalinvoicein-
creasesordecreases;

• Theamountofgoods(works,ser-
vices)specifiedinanoriginalinvoice
increasesordecreases;

• Both the price and the amount 
of goods(works,services)specified
in anoriginalinvoicechange;

• The buyer, who has no liabilities 
for paying VAT or is exempted from 
them, returns part of goods.

An adjustment invoice is issued and 
deliveredtothebuyerwithinfivecalen-
dar days from the issue of a supporting 
documentformakingamendments.
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An adjustment invoice provides 
acceptance of tax deductions on VAT, 
if thereisadocument(contract,agree-
ment, and other documents) in accor-
dance thereto an adjustment invoice has 
been issued. 

Errors in adjustment invoices that 
do notpreventtaxauthoritiesfrom
identifying the seller, the buyer of goods 
(works,services),theircost,taxrateand
tax amount charged from the seller dur-
ing the tax inspection are not deemed 
as thereasonforrefusalinacceptance
of taxdeductions.

A taxpayer shall consider the 
increase in the price of shipped goods 
(performedworks,renderedservices)
when determining the tax base for the 
tax period where the documents provid-
ing for the issue of adjustment invoices 
were prepared.
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Thus, an adjustment invoice is issued 
only upon approval of the changes by the 
parties in writing.

There is no need to adjust VAT tax 
base for the period of the initial sale 
of goods(works,services),ifthereis
an agreementonchangesoftheprice
and theamountofgoods(works,servic-
es) executed as of the current date.

There is no need to issue an adjust-
ment invoice in case of the incorrect sale 
ofgoods(works,services)duringthe
earlier tax period. 

the federal tax service 
has no idea what happened 
last year
The transfer of insurance contributions 
management from non-budgetary funds 
to the Federal Tax Service has become 
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an overwhelmingproblemforthebusi-
ness community.

For the last 9 months of 2017 taxpay-
ers received numerous letters demanding 
to pay the arrears for insurance contri-
butions, which had already been paid 
in 2016.

This happened to the most respon-
sible payers of contributions who paid 
insurance contributions for December 
2016 before the end of the year out of fear 
of confusion. Unfortunately, the reverse 
happened and payments to the fund 
made in December 2016 got lost upon 
the datatransfer.

The obvious question is “What to 
do next?”

Unfortunately, there is no magical 
solution at the moment. Each tax payer 
in this situation goes its way from the 
Federal Tax Service to the Pension Fund 
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of the Russian Federation in search of its 
money.

As a rule, the procedure goes as fol-
lows:

• A tax payer receives a statement 
on budget settlements indicating 
outstanding debt and addresses tax 
authoritiestosolvetheproblem;

• Tax authorities reply that data 
uploading from the Pension Fund 
of the RussianFederationfailed,
and thata taxpayerhastofileanap-
plication to the Pension Fund of the 
Russian Federation on another data 
uploading;

• Ataxpayerfilesanapplicationto
the PensionFundoftheRussianFed-
erationonanotherdatauploading;
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• The Pension Fund of the Russian Fed-
eration replies with the refusal due 
to technical malfunctions, prohibi-
tionofanotherdatauploadingor any
other reasons. 

Everything goes on a loop, when 
a tax payer delivers refusal letters and 
explanations from the Pension Fund 
of theRussianFederationtotheFederal
TaxServiceandback,butwithnoresult
in the end.

The Federal Tax Service may even 
issueadocumentconfirmingvalidity
of thedatasubmittedbyataxpayer,but
a statementonbudgetsettlementswill
still indicate outstanding debt.

Officially,inMarchtheFederalTax
Service issued the letter (Letter of The 
FederalTaxServiceNo.ЗН-4-1/4593@
dated 15.03.2017) which explained that 
in case a tax payer disagrees with the cal-
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culated balance as of 01.01.2017, he shall 
address his regional fund as the Federal 
Tax Service did not manage insurance 
contributions before 01.01.2017. Tax 
authoritiesareentitledtomakeamend-
ments to record cards on budget settle-
ments only after submission of updated 
data by the Fund.

Numerous tax payers have already 
suffered from sanctions in the form of 
penalties,finesandevenwithholding
of “phantom”outstandingdebtsfrom
bankaccountsbytaxauthorities.

Unfortunately, one cannot prevent 
debitingofbankaccounts.

This situation resembles peculiar 
budget “advancing”. The budget is re-
plenished with the funds that tax payers 
would have paid in several months.

If tax authorities are clearly unwill-
ing to comply with tax payers’ requests, 
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there are only two ways to solve this 
problem: 

• Tofileacomplainttothesuperiortax
authority or the Ministry of Finance 
oftheRussianFederation;

• Tofilealawsuit.

fine for improper 
statements
The following question has been urgent 
for a long time:

Will the documents be deemed unde-
liverediftheyarefiledtotheFederalTax
Serviceinanimproperform?

It is not infrequent that tax au-
thorities refuse to accept statements 
fromtaxpayers,becausestatementsand 
documents were sent in the form of an 
ordinary letter with copies of basic docu-
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ments attached thereto. Refusal to accept 
documentsleadstothefinecharged
by the inspection for a failure to report 
information to a tax authority. 

In2017,acompanyfiledacomplaint
on the said matter to the superior tax 
authority. The Federal Tax Service issued 
theresolution(ResolutionNo.СА-4-
9/18214@dated13.09.2017)cancelling
thefineandexplainingthatthisfine
shall be charged for a failure to report in-
formation, but not for reporting informa-
tion in an improper format.

TheFederalTaxServiceclarified
that provisions of the Tax Code contain 
no indication of the fact that statements 
submitted in an electronic form, but in 
an improper format, shall be deemed 
undelivered.

Let us recall that under the current 
legislation, statements on VAT shall be 
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submitted only in an electronic form 
(via telecommunicationschannels),
as VATtaxreturnsshallbefiledtotax
authorities only in an electronic form. 

Due to the facts mentioned above, 
a taxpayerisentitledtosubmitrequested
statements and required documents 
by sendinganordinarye-mail(viatele-
communications channels) with copies 
of the documents attached without any 
fineschargedforreportinginformation
inan improperformat.
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Literally, the subordinated debt 
means a debt subordinated to other 
credits,whichisrankedlowerthan

other credits in case of debtor’s liquida-
tionorbankruptcy.

Such form of crediting is used world-
wide by those, who are closely tied with 
the borrowing entity, but for one reason 
or another prefer to loan the funds rather 
than investing them in the borrower’s 
authorized capital (by purchasing the 
borrower’s shares). The subordination 
of thesubordinatedloantoother(regu-
lar)creditsstipulatestheirhigherriski-
ness, and therefore higher rates of return. 
Higher rate of return, in its turn, allows 
for such credits to be used for speculation 
purposesonthestockmarket.

The subordinated loan in Russia 
means a way of long-term monetary in-
vestment made in form of credit (deposit, 
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loan, bonded debt), which the lending in-
stitution attracts to replenish its supple-
mentary capital.

Previously,thedefinitionofsubordi-
nated loan was stipulated in the by-laws, 
inparticularintheProvisionon the
Methods of Measurement of Equity Capi-
tal of Lending Institutions (approved by 
RegulationNo.215-ПoftheBankof Rus-
sia as of February 10, 2003).

However,thedetaileddefinition
of the subordinated loan (credit, de-
posit, bonded debt), as well as the legal 
regulation of such instruments has been 
formalized in Russian legislation not so 
long ago, namely concurrently with the 
approval of the Federal Law No. 432-FZ 
as of December12,2014“Onamend-
mentsto certainlegislativeactsofthe
Russian Federation and on declaration 
of somelegislativeacts(provisions
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ofthe legislativeacts)oftheRussian
Federation as null and void”, which has 
introduced relevant amendments to 
theLawon BanksandBankingActiv-
ity,as wellas totheLawonInsolvency
(Bankruptcy).

At present the subordinated loans 
arelegallyregulatedbytheLawonBanks
andBankingActivity,theLawonInsol-
vency, Provision on the Methods of Mea-
surement of Equity Capital of Lending 
Institutions (Basel III). The subordinated 
loan(deposit,credit)agreementsor terms
of bonded debts are subject to the Rules 
of Civil Code of the Russian Federation on 
loan,credit,bankdepositorgiftwithdue
account of the aforementioned peculiari-
ties.
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As set forth in the applicable Rus-
sian legislation1 the subordinated loan 
(deposit , credit, bonded debt) means 
a loan(deposit,credit,bondeddebt),
which at the same time meets the follow-
ing criteria:
1. A lending institution only can act as 

a borrower.

2. The period of credit (deposit, loan) 
and the maturity of obligations 
shouldbenotlessthanfiveyears
or thereisnomaturitydate.

3. The terms of credit (deposit, loan) 
or bondsissuestipulatethatthefol-
lowing actions can be done only with 
theconsentoftheBankofRussia:

1. Article 25.1 of the Federal Law No. 395-1 as of December 
2,1990(asamendedasofJune18,2017)“OnBanksand
BankingActivity”.
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• Full or partial early repayment 
of credit (deposit, loan) or part 
thereof, as well as early payment 
of interest thereon or redemption 
ofbonds;

• Termination of credit (deposit, 
loan)agreementand(or)mak-
ing amendments to the existing 
agreement.

4. The terms of granting a loan (terms 
ofbondissue)shouldnotsignifi-
cantlydifferfromthemarketterms
of granting of similar loans.

5. The terms of granting a loan (terms 
of bond issue) should contain a provi-
sion that if a lending institution is 
insolvent the claims under such loan 
shall be discharged upon settlement 
of claims of all other creditors.
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The distinctive feature of the sub-
ordinated loan agreement is the absence 
of anycollateralfromtheborrower.

This being the case, the subordinated 
loan agreement may contain a provision 
on the right of a lending institution to re-
fuse from payment of any interest under 
the subordinated loan (deposit, credit, 
bonded debt) agreement unilaterally 
without any subsequent penalties.

The main thing, which distinguishes 
the subordinated loan from other loans, 
is the ability to perform one of the fol-
lowing actions, if certain conditions 
occur:

• Termination of lending institution’s 
obligation to repay the amount of 
principal debt and to pay the interest 
andpenaltiesaccrued;
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• To exchange or convert creditors’ 
claims under subordinated loans into 
ordinarystock(sharesintheautho-
rized capital) of the lending institution.

The aforementioned actions are 
permissible, if the capital adequacy ratios 
of the lending institution become lower 
thanthelevelspecifiedintherelevant
normativeactoftheBankofRussia.
Such actions are applicable upon the 
BankofRussia’sapprovalofthePlanof
EngagementoftheBankofRussiainthe
measurestopreventthebank’sinsolven-
cyor approvalbytheBankSupervision
CommitteeoftheBankofRussiaofthe
Plan of Engagement of the State Corpora-
tion Deposit Insurance Agency, which 
stipulatefinancialassistancefromthe
Bankof RussiaandFinancialAidAgency.

At the same time, termination of the 
bank’sobligationunderthesubordinated
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loan agreements or exchange (conver-
sion) of the creditors’ claims under the 
subordinated loans is one of the terms 
of provisionoffinancialassistancebythe
BankofRussiatothelendinginstitution
incaseofcriticalsituationinthebank.

The distinctive feature of legislative 
regulation of the subordinated loans is 
that the claims thereunder, if the lend-
ing institution is declared insolvent, are 
discharged only upon discharge of claims 
of all other creditors2.

Find in the table below the main dif-
ferencesbetweensubordinatedand regu-
lar loans.

A particular attention should be 
drawn to the fact that the legislative 
provisions (including those stipulat-

2. Article189.95oftheFederalLawNo.127-FZasofOcto-
ber26,2002“OnInsolvency(Bankruptcy)”.
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ing an option of unilateral termination 
of obligationsonthesubordinatedloans
by the lending institutions, as well as 
those setting the priority of creditors in 
case of insolvency of such organizations) 
became effective on December 23, 2014. 
Nevertheless,paragraph8ofArticle15of 
the Federal Law No. 432-FZ as of Decem-
ber 22, 2014 reads that these provisions 
have a retroactive force and extend to the 
relations started before the law has come 
into force.

This means that the legal position 
ofthecreditorsoffinancialinstitutions
(holders of bonds, deposits, lenders) 
under the subordinated products issued 
beforethedateofthelaw,hassignifi-
cantly deteriorated and endangered.

This being the case, when the legisla-
tiveframeworkregulatingtheflowof
subordinatedfinancialinstrumentscame
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intobeing,thebankshadalreadybeen
terminating their obligations arising out 
of such agreements unilaterally (Trust, 
Uralsib, Peresvet, Yugra, upcoming amor-
tization of debts under the subordinated 
obligationsinBinbankandOtrkitie).

Meanwhile, Russian legal practice 
has not yet seen any positive outcomes 
of claimsfiledagainstthebankster-
minating their obligations under the 
subordinated products either from the 
individual lenders (Determination of the 
Supreme Court of the Russian Federation 
as of May 23, 2017 on the case No. 24-
КГ17-3,RulingofNikulinskiyDistrict
Court as of July 4, 2017 on the case 
No. 2-4121/17, etc.) or from the institu-
tional lenders (Ruling of Arbitral Court 
of North-WesternOkrugasofJuly29,
2016onthecaseNo.А56-36949/2015,
Ruling of Arbitral Court of North-West-
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ernOkrugasofJuly29,2016onthecase
No.А56-25411/2015).

It is obvious that the subordinated 
lendingisratherariskybusinessforthe
junior creditor for several reasons:

• Incaseofbankruptcyofalending
institution, the subordinated credi-
tors’ claims are discharged last of all, 
upon discharge of the claims of other 
creditors;

• Thebankmayunilaterallyterminate
its indebtedness to the subordinated 
creditors.

Nevertheless, the subordinated 
financialproductshavebeenrather
of a highdemanduntilrecently.Inmost
cases this is explained by the high inter-
est rates the subordinated creditors get 
in returnforthefunds.
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Summarizing the above, it is worth 
to mention that the analysis of ongoing 
changes in the normative and legal frame-
workindicatesaclearintentionofalegis-
lator to improve the regulation of subor-
dinated instruments in Russia. Measures 
takenaretimelyasneverbeforeinthe
light of existing economic situation, which 
forcesthefinancialmarketparticipantsto
attractadditionalsourcesoffinancing.
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under the subordinated products issued 
before the date of the law, has signifi-
cantly deteriorated and endangered.

This being the case, when the legisla-
tive framework regulating the flow of 
subordinated financial instruments came 
into being, the banks had already been 
terminating their obligations arising out 
of such agreements unilaterally (Trust, 
Uralsib, Peresvet, Yugra, upcoming amor-
tization of debts under the subordinated 
obligations in Binbank and Otrkitie).

Meanwhile, Russian legal practice 
has not yet seen any positive outcomes 
of claims filed against the banks ter-
minating their obligations under the 
subordinated products either from the 
individual lenders (Determination of the 
Supreme Court of the Russian Federation 
as of May 23, 2017 on the case No. 24-
КГ17-3, Ruling of Nikulinskiy District 
Court as of July 4, 2017 on the case 
No. 2-4121/17, etc.) or from the institu-
tional lenders (Ruling of Arbitral Court 
of North-Western Okrug as of July 29, 
2016 on the case No. А56-36949/2015, 
Ruling of Arbitral Court of North-West-
ern Okrug as of July 29, 2016 on the case 
No. А56-25411/2015).

It is obvious that the subordinated 
lending is rather a risky business for the 
junior creditor for several reasons:

• In case of bankruptcy of a lending 
institution, the subordinated credi-
tors’ claims are discharged last of all, 
upon discharge of the claims of other 
creditors;

• The bank may unilaterally terminate 
its indebtedness to the subordinated 
creditors.

Nevertheless, the subordinated 
financial products have been rather 
of a high demand until recently. In most 
cases this is explained by the high inter-
est rates the subordinated creditors get 
in return for the funds.

Summarizing the above, it is worth 
to mention that the analysis of ongoing 
changes in the normative and legal frame-
work indicates a clear intention of a legis-
lator to improve the regulation of subor-
dinated instruments in Russia. Measures 
taken are timely as never before in the 
light of existing economic situation, which 
forces the financial market participants to 
attract additional sources of financing.

It goes without saying that the 
subordinated lending is a good tool for 
the participants of the banking sector, 
as it allows the banks:

• To attract additional long-term 
financing;

• To increase additional capital of the 
bank without dilution of shares of its 
owners;

• To plan the long-term business proj-
ects of the bank efficiently.

But it is evident that the existing 
legal support of the creditors is insuffi-
cient, which will be an obstacle for distri-
bution of subordinated financial products 
on the banking services market.

borrower

Credit period

Collateral

Priority of liens in case of borrower’s bankruptcy

Repercussions, if the capital adequacy ratio of the 
lending institution is decreased

Possibility of early repayment of loan/
amendments to the agreement

Lending institution

Not less than 5 years

None

The claims of the subordinated creditor are 
discharged last of all

•	 Termination of the bank’s loan repayment 
obligation, or

•	 Conversion of claims into the regular stock 
of the bank. 

Only upon the Bank of Russia’s approval
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It goes without saying that the 
subordinated lending is a good tool for 
theparticipantsofthebankingsector,
as it allowsthebanks:

• To attract additional long-term 
financing;

• To increase additional capital of the 
bankwithoutdilutionofsharesofits
owners;

• To plan the long-term business proj-
ectsofthebankefficiently.

But it is evident that the existing 
legalsupportofthecreditorsisinsuffi-
cient, which will be an obstacle for distri-
butionofsubordinatedfinancialproducts
onthebankingservicesmarket.
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Nowadays one of the most burning 
issuesofthetaxpracticeis the
concept of an actual right to in-

come in international tax relations. 
Not long ago in order to justify 

the applicationofpreferentialtaxrates
or taxexemptionstipulatedbythe
Double Taxation Conventions Russian 
companies acting as tax agents submit-
tedcertificatesoftaxresidencyissuedby
the relevantcounterpartyorshareholder,
and tax authorities did not go any further 
than that. However, global tendencies 
of fightingtaxevasionarebecoming
more and more common in Russia. Since 
2015, Russian tax residents have oper-
ated under the legislation on controlled 
foreign companies. Moreover, next year 
automaticinformationexchangeonfi-
nancial accounts is to be launched, which 
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serves as a control instrument allowing 
tax authorities to trace automatically 
financialflowsoftheirtaxresidents.

Recently, tax authorities carried out 
numerous tax inspections, which re-
vealed illegal application of international 
treaties in cases when foreign companies 
arenotqualifiedasactualincomere-
cipients. Such conclusions are supported 
by courts, including the Supreme Court 
of theRussianFederation1.

1. Ruling of the Supreme Court of the Russian Federation 
No.307-КГ16-7111dated05.08.2016incaseNo.А13-
5850/2014,decisionoftheArbitrationcourtofMoscow
Districtdated25.01.2017incaseNo.А40-442/2015,
dated27.05.2016incaseNo.А40-116746/2015,dated
04.10.2016incaseNo.А40-241361/2015,decisionsof
theNinthArbitrationCourtofAppealNo.А40-36068/15
dated01.07.2016,No.А40-113217/2016dated07.02.2017,
dated04.08.2015incaseNo.А40-12815/15,decisions
ofthe ArbitrationCourtofFarEasternDistrictdated
31.05.2016incaseNo.А04-6181/2015,decisionsof
the First Arbitration Court of Appeal dated 04.05.2017 
incaseNo.А11-6602/2016,decisionsoftheSeventh
Arbitration Court of Appeal dated 25.04.2017 in case 
No.А27-16584/2016.
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Thedefinitionandregulations
regarding determination of an actual 
incomerecipientwereaddedtothe leg-
islation of the Russian Federation 
by theFederalLawdated24.11.20142, 
and a wide-spreadapplicationofthesaid
regulations by the Russian tax authorities 
tookplaceacoupleofyearsago.There-
fore, tax payers often refer to the fact 
that this regulation is relatively new, 
and thus,thebusinessrequiressometime
to adjust to new circumstances. However, 
many people tend to forget that a pos-
sibilitytoapplyprovisionsof theModel
Convention and statements thereto as 
an interpretationsourceisbasedongen-

2. FederalLawNo.376-ФЗdated24.11.2014OnAmend-
ments to Parts One and Two of the Tax Code of the 
RussianFederation(ConcerningProfitTaxationof
Controlled Foreign Companies and Income Taxation of 
Foreign Companies).
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eral interpretation rules for international 
treaties set out in the Vienna Convention 
on the Law of Treaties (1969).

According to Article 31 of the Con-
vention, “... the treaty shall be construed 
with good faith pursuant to the general 
meaning applied to the terms of the trea-
ty in their context, as well as regarding 
objectives and purposes of the treaty...”. 
Articles31–33oftheConventiondefine
basic (for example, contractual context 
or any further agreement between the 
parties regarding the interpretation 
of thetreaty)andadditional(forexample,
preparation materials and circumstances 
of the treaty execution) interpretation 
sources as interpretation sources for 
international treaties.

The Plenum of the Supreme Court 
of the Russian Federation by Resolution 
No. 5 dated 10.10.2003 On Application 
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by General Courts of Generally Accepted 
Principles and Regulations of the Inter-
national Law and International Treaties 
of the Russian Federation recommends 
to apply international acts in cases of 
interpretationdifficultieswithgenerally
accepted principles and regulations of the 
international law and international trea-
ties of the Russian Federation. Resolution 
No.8654dated15.11.2011issuedbythe
Presidium of the Supreme Arbitration 
CourtoftheRussianFederationdefines
theModelConventionas“framework
document, which stipulates general prin-
ciples and ways to avoid double taxation”.

Therefore, the Model Convention 
and Statementstheretomayserveasan
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additional interpretation source for inter-
national treaties, as the case may be.

Article 10 “Dividends”, Article 11 
“Interest”, Article 12 “Royalties” of the 
Conventions set out preferential taxation 
rates for the income payable to foreign 
companies which are applied solely in 
cases when a recipient of the income 
(resident of the country acting as a party 
to an agreement) is an actual recipient 
(beneficialowner)ofthisincomeinac-
cordancewithОECDstatementstothe
Model Convention.

Conventions are executed in or-
derto stimulateeconomiccoopera-
tion between countries. The generally 
accepted principle of the international 
lawconcerningbonafideperformance
of treaties(pactasuntservanda)recog-
nizedamongothersinArticle26of the
Vienna Convention does not grant tax 
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benefitsstipulatedbyinternational
double taxation conventions when par-
ties to a cross-border transaction abused 
theright,includingprofitgainingsolely
ormainlyfromtaxbenefits(beneficial
taxation conditions) when performing 
a cross-bordertransaction.

Moreover, in 2014 the Russian Min-
istryofFinanceclarifiedthatinorder
to identify a person as an actual income 
recipient(beneficialowner)thisperson
shallbeadirectbeneficiary,i.e.aperson
thatgainsbenefitsfromthereceived
profitanddeterminesitsfurthereconom-
ic development. If an income recipient 
acts as an intermediary on behalf of an-
otherpersonthatactuallygainsbenefits
fromtherelevantprofit,grantingoftax
benefits(reducedratesandexemptions)
inthecountryactingasasourceof in-
come paid to a foreign person, contra-
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dicts aims and objectives of international 
conventions3.

The current legal practice of iden-
tifying a person with an actual right to 
income and determining a right to apply 
regulations of international conven-
tionsallowstosaythattaxbenefitsare
granted only to those companies that 
possess economic  presence in the country 
of residence,havewidepowerstodispose
of theirincomeandusetheirincome
for foreigncompanybusinessactivi-
ties(gaineconomicbenefitsfromtheir
income).

In such disputes tax authorities 
study and analyze the following factors: 

3. Letter of the Ministry of Finance of the Russian Federa-
tionNo.03-00-РЗ/16236dated09.04.2014Ongranting
ofbenefitsstipulatedbyinternationaldoubletaxation
conventions.
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• Independenceofdecision-making
by directorsofforeigncompanies;

• Powersofincomedisposal;

• Performance of entrepreneurial 
functions , 

• Factors of carrying on business 
(personnel,office,generaladminis-
trativeexpenses);

• Gainingeconomicbenefitsfromtheir
income(useinbusinessactivities);

• Bearingcommercialrisksconcerning
assets;

• Typesofcashflows(presenceor
absence of legal or actual obligations 
forfurtherincometransfer);

• Consistency of transit payments 
for income transfer from a resident 
participant of the convention to 
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a personwithnobenefitsunderthe
convention.

For the purposes of an objective and 
full analysis of company business activi-
ties, tax authorities shall not only study 
transactions of income transfer under 
dispute, but also pay attention to eco-
nomic activities of the group in general.

Verificationofanactualrightto
income or its absence is based on the 
additionalinformationoncashflows
between the companies of the group 
submitted by foreign jurisdictions, as 
well as reports from the companies. Tax 
authorities and courts accept commercial 
data bases, open registers of foreign com-
panies, information from public sources 
as an evidence of the fact that an income 
recipientwasnotatruebeneficiaryofthe
received income.
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In order for a tax authority to refuse 
grantingbenefitsundertheagreement,
it may prove that a direct income re-
cipient is not an actual income recipient 
and determinenoultimatebeneficial
income owner. Therefore, if a tax author-
ity has established that a foreign person 
isnotan actualincomeowner,oneshall
apply tax rates stipulated by the legisla-
tionof theRussianFederationontaxes
and duties.If ataxpayer(taxagent)sub-
mitsadocumentedconfirmationofatrue
beneficiarybeforetheresolutionofatax
inspection, tax authorities will consider 
this circumstance when establishing 
validity of preferential taxation.

One may obviously argue that the 
RussianFederationisnotОECDmember,
or that the concept of an actual income 
recipient has been introduced to the 
Russian tax law quite recently. However, 
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one should consider Article 29 of the 
Conventions“LimitationofBenefits”,
which stipulates that a resident of the 
Contracting State shall not be entitled 
to any tax reduction or tax exemption 
set out in the Convention regarding the 
income received from the other Contract-
ing State, if the main purpose or one 
of thepurposesforcreationorexistence
ofsucharesidentprovedtobebenefits
granted under the Convention, otherwise 
unavailable.



theRe is no money, 
but you hang 
in theRe!



Roman Moskovskikh
Lawyer

Tax and Legal Practice 
Korpus Prava (Russia)
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On July 30, 2017 the law that came 
in force tightening the procedure 
for bringing controlling par-

tiesto subsidiaryliability(FederalLaw
No.266-ФЗdated29.07.2017).

The current legislation of the Russian 
Federation allows bringing parties con-
trolling the debtor to subsidiary liability 
in certain cases of company’s insolvency.

However, pursuant to the general 
rule the director general and the share-
holder (holding more than 50% of shares 
in the authorised capital) shall be con-
sidered parties controlling the debtor1. 
In particularcasesthecourtmayidentify
other persons as controlling parties (chief 
accountingofficer,chieffinancialofficer,
otherofficers,ortheactualbeneficiary,
in case the director/founder of the debtor 

1. Paragraph4,Article61.10ofFederalLawNo.127-ФЗ
dated26.10.2002OnInsolvency(Bankruptcy).
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claimsthathe/sheisanominalbenefi-
ciary and reveals the information on 
the actualbeneficiary2). 

Application period for bringing 
to subsidiaryliabilityequalsthreeyears
from the date when a person entitled 
to filesuchapplicationlearnedorhad
to learn the relevant causes for bringing 
to subsidiary liability, but not later than 
three years from the date the debtor was 
recognizedabankrupt(discontinuance
ofbankruptcyproceedingsorreturn
ofthe bankruptcypetitiontoacompe-
tent authority), and not later than ten 
years from the day when actions and/or 
omissions deemed as causes for bringing 
to subsidiaryliabilitytookplace3.

2. Paragraph9,Article61.11ofFederalLawNo.127-ФЗ
dated26.10.2002OnInsolvency(Bankruptcy).

3. Paragraph5,Article61.14ofFederalLawNo.127-ФЗ
dated26.10.2002OnInsolvency(Bankruptcy).
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cause 1
Subsidiary liability for failure to settle 
fully creditors’ claims due to actions 
and/or omissions of controlling parties.

Causes for bringing 
to liability 
In case of failure to settle fully credi-
tors’ claims due to actions or omissions 
ofa partycontrollingthedebtor,such
party shall bear subsidiary liability for 
the debtor’sobligations4. Until proven 
otherwise, full settlement of creditors’ 
claims is deemed impossible due to ac-
tions or omissions of party controlling 
the debtor under at least one of the fol-
lowing circumstances:

4. Paragraph1,Article61.11ofFederalLawNo.127-ФЗ
dated26.10.2002OnInsolvency(Bankruptcy).
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• Significantdamageswerecaused
to creditors’ property rights due 
to theperformanceofoneorseveral
debtor’s transactions (performance 
of such transactions by order of this 
person) by this person or on behalf 
of thisperson,oruponapproval
of thisperson;

• By the determination date of su-
pervision introduction (or by the 
appointment date of the temporary 
administrationforthefinancialorga-
nization), accounting records and/or 
statements, that shall be maintained 
(issued)andkeptinaccordance
with the legislation of the Russian 
Federation, are missing or contain 
no information prepared under the 
legislation of the Russian Federation 
on the issues stipulated by the legis-
lation of the Russian Federation, or 
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the said information is corrupted and 
hindersapplicationofbankruptcy
procedures, including formation and 
disposalofbankruptcyassets;

• Claims of third-priority creditors un-
der the outstanding principal amount 
resulting from the law violation 
punishable by criminal, administra-
tive or tax prosecution of the debtor 
oritsofficialsthatactoractedasits
sole executive body, according to the 
court order that came into force, in-
cluding payment request of the debt 
revealed during proceedings in these 
cases,donotexceedfiftypercentof
the total amount of third-priority 
creditors’ claims for the outstanding 
principal amount that are registered 
inthelistofcreditors;
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• By the determination date of su-
pervision introduction (or by the 
appointment date of the temporary 
administrationforthefinancial
organization), documents which 
shallbekeptinaccordancewiththe
legislation of the Russian Federation 
onjoint-stockcompanies,onsecuri-
tiesmarket,oninvestmentfunds,on
limited liability companies, on state 
and municipal unitary companies 
and legal acts adopted thereunder, 
aremissingorcorrupted;

• Asoftheinitiationdateofbankrupt-
cy proceedings no obligatory entry 
hasbeenmadeintotheUnifiedState
Register of Legal Entities under the 
federal law or misleading information 
has been entered in accordance with 
the documents submitted by this 
legalentity;
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• Failure to settle creditors’ claims 
resulted from actions and/or omis-
sions of a party controlling the 
debtor,butbankruptcyproceedings
were terminated due to the absence 
of money to cover legal expenses for 
thebankruptcycase,orreturnofthe
bankruptcypetitiontoacompetent
authority;

• Thedebtorwasqualifiedforinsol-
vency for a different reason rather 
than actions and/or omissions of 
a partycontrollingthedebtor,which
later performed an action and/or 
omission that aggravated the debtor’s 
financialstate.

In case of failure to settle fully credi-
tors’ claims due to actions or omissions 
of several parties controlling the debtor, 
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such parties shall jointly bear subsidiary 
liability.

Terms of release from 
subsidiary liability 
A party controlling the debtor whose 
actions and/or omissions lead to failure 
to settle fully creditors’ claims shall not 
bear subsidiary liability, if it proves ab-
sence of its fault in failure to fully settle 
creditors’ requirements. Such persons 
shall not bear subsidiary liability if they 
acted under conditions of civil-law trans-
actions, reasonably and in good faith 
on behalf of the debtor, their founders 
(members), complying with creditors’ 
property rights, and if they prove that 
theiractionspreventedamoresignificant
damage to the creditors’ interests. 
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Extent of subsidiary 
liability 
Extent of subsidiary liability for a party 
controlling the debtor shall equal the 
total amount of creditors’ claims that are 
registered in the list of creditors’ require-
ments,creditors’requirementsfiled
after the closure of the list, and credi-
tors’ claims for the current outstanding 
paymentsduetoinsufficientassetsof
the debtor. Extent of subsidiary liability 
for a partycontrollingthedebtorissub-
ject to reduction, if it will be able to prove 
that the amount of damage incurred 
to thecreditors’propertyrightsthrough
thisperson’sfaultissignificantlyless
thattheamountofclaimssubjectto set-
tlement at the expense of this person 
withsignificantcontroloverthe debtor.
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cause 2
Subsidiaryliabilityforfailuretofile(un-
timelyfilingof)thedebtor’sapplication.

Causes for bringing 
to liability 
Director’s obligations: Debtor’s director 
shallfilethedebtor’sapplicationtothear-
bitration court as soon as practicable, but 
not later than one month from the date of 
one of the following circumstan ces5:

• The settlement of claims made by 
one or several creditors causes inabil-
ityofthedebtortofulfillinfullits
financialobligationsorobligations
for mandatory and/or other payments 
toothercreditors;

5. Paragraphs1,2,Article9ofFederalLawNo.127-ФЗ
dated26.10.2002OnInsolvency(Bankruptcy).
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• The debtor’s body duly authorized 
under its incorporation documents to 
pass resolutions on the debtor’s liqui-
dationhasdecidedtofilethedebtor’s
applicationtothearbitrationcourt;

• The execution upon the debtor’s 
propertywillsignificantlyhin-
der or prevent business activities 
of the debtor;

• The debtor meets the criteria for 
insolvency and/or property insuf-
ficiency;

• Duetoinsufficientfundsthereis
more than three-month outstand-
ing severance pay, wages and other 
payments to an employee or former 
employee in the amount and manner 
stipulated by the labour legislation.
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Founder’s obligations: unless the 
debtor’sdirectorfilesthedebtor’sap-
plication to the arbitration court within 
the abovementioned period and remedies 
irregularities causing legal action within 
10 calendar days from the termination 
of this period, the founder shall demand 
convocation of the extraordinary general 
meeting of the debtor’s members to 
resolveonfilingthebankruptcypeti-
tionto thearbitrationcourt,whichshall
be held not later than ten calendar days 
fromthenotificationofitsconvoca-
tion. The general meeting of members 
(solemember)shallresolveonfilingthe
self-bankruptcypetitiontothearbitra-
tion court, unless these irregularities are 
remediedasofthe dateofthemeeting.

Failuretofilethedebtor’sapplica-
tion to the arbitration court (convene the 
meetingtoresolveonfilingthedebtor’s
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application to the arbitration court or 
pass such resolution), as cases may be, 
in thespecifiedperiodshallbepunish-
able by the subsidiary liability of the 
director and the founder6.

Upon violation of the said obligation 
by several persons, these persons shall be 
held jointly liable.

Terms of release from 
subsidiary liability
In case failure to settle creditor’s claims 
andfailuretofiletheself-bankruptcy
petition to the arbitration court have 
no causalconnection,acontrollingparty
may be released from subsidiary liability. 
However, the person (persons) brought 
to liabilityshallberesponsibleforprov-

6. Paragraph1,Article61.12ofFederalLawNo.127-ФЗ
dated26.10.2002OnInsolvency(Bankruptcy).
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ing the absence of such causal connec-
tion.

Extent of subsidiary 
liability 
Extent of liability shall equal the amount 
of debtor’s obligations arising after 
the enddateoftheperiodsetoutfor
filingan applicationbythedirector
(1 monthfromtherelevantcircumstanc-
es)and convocationofthemeetingbythe
founder(1 month+10days),andbefore
theinitiationofthedebtor’sbankruptcy
proceedings7.

Extent of liability under this article 
shall not include those obligations that 
arosebeforetheclaimantinbankruptcy
learned or had to learn the causes for 

7. Paragraph2,Article61.12ofFederalLawNo.127-ФЗ
dated26.10.2002OnInsolvency(Bankruptcy).



104

ThERE IS NO mONEy, bUT yOU haNg IN ThERE!

obligations stipulated by Article 9 of the 
current Federal Law, except for requests 
for obligatory payments and require-
ments under obligatory contracts for the 
debtor’s counterparty.

cause 3
Liability(indemnification)forviolation
of bankruptcylegislation.

Causes for bringing 
to liability 
Incaseofviolationofthebankruptcy
legislation by the debtor’s director or 
founder, the said persons shall reimburse 
the losses incurred due to such violation.

Thus,ifthedebtorfiledthedebtor’s
application to the arbitration court while 
being able to fully settle creditors’ claims, 
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the initiation of the debtor’s bankruptcy 
proceedings7.

Extent of liability under this article 
shall not include those obligations that 
arose before the claimant in bankruptcy 
learned or had to learn the causes for 
obligations stipulated by Article 9 of the 
current Federal Law, except for requests 
for obligatory payments and require-
ments under obligatory contracts for the 
debtor’s counterparty.

Cause 3
Liability (indemnification) for violation 
of bankruptcy legislation.

Causes for bringing 
to liability 
In case of violation of the bankruptcy 
legislation by the debtor’s director or 

founder, the said persons shall reimburse 
the losses incurred due to such violation.

Thus, if the debtor filed the debtor’s 
application to the arbitration court while 
being able to fully settle creditors’ claims, 
or the debtor took no measures to appeal 
against unreasonable claims of the ap-
plicant or creditors’ claims in the bank-
ruptcy case, parties controlling the 
debtor shall be held liable for the losses 
ensuing from the initiation of bankruptcy 
proceedings or unreasonable acceptance 
of creditors’ claims.

The same principles apply in cases 
when the debtor fails to appeal against 
unreasonable creditors’ claims filed 
before or after the initiation of bank-
ruptcy proceedings, beyond bankruptcy 
proceedings.

The summary is represented 
in the table below.

Director General 

•	 Execution	of	the	transaction	by	the	Director	
General	that	caused	significant	damage	
to creditors’	property	rights;

•	 Failure	to	fulfill	(improper	fulfillment	of)	
an obligation	to	keep	accounting	records	
and	statements;

•	 Claims	of	third-priority	creditors	under	
the outstanding	principal	amount	result-
ing	from	the	law	violation	punishable	
by criminal,	administrative	or	tax	prosecu-
tion	of the director,	exceed	50%	of	the	total	
amount	of third-priority	creditors’	claims;

•	 Failure	to	fulfill	an	obligation	to	keep/pre-
pare	documents	which	shall	be	kept	in	ac-
cordance	with	the	legislation	of	the	Russian	
Federation	on	limited	liability	companies;

•	 As	of	the	initiation	date	of	bankruptcy	pro-
ceedings	no	obligatory	entry	has	been	made	
or	misleading	information	has	been	entered	
into	the	Unified	State	Register	of Legal	
Entities.

1.	Failure	to	fully	settle	creditors’	claims	due	to	actions	and/or	omissions	of	a	controlling	party

Founder

•	 Approval	or	execution	of	the	transaction	
on	the	founder’s	behalf	that	caused	signifi-
cant	damages	to	creditors’	property	rights.

Liability causes for parties controlling the debtor 

7. Paragraph 2, Article 61.12 of Federal Law No. 127-ФЗ dated 26.10.2002 On Insolvency (Bankruptcy).
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•	 Failure	to	file	the	bankruptcy	petition	
wiмthin	one	month	from	the	date	of	the	
circumstances	causing	a	legal	action.

•	 Violation	of	bankruptcy	legislation;
•	 Filing	the	bankruptcy	petition	while	

the debtor	is	able	to	fully	settle	creditors’	
claims;

•	 No	measures	taken	to	appeal	against	
unreasonable	creditors’	claims	in	the	
bankruptcy	case;

•	 No	measures	taken	to	appeal	against	
unreasonable	creditors’	claims,	filed	before	
or after	the	initiation	of	bankruptcy	pro-
ceedings,	beyond	bankruptcy	proceedings.

•	 Failure	to	hold	the	general	meeting	of	
members	(in	case	of	failure	to	file	an	appli-
cation	by	the	director)	within	10	calendar	
days	from	the	termination	of	the	period	set	
out	for	the	director	to	file	an	application.

•	 Violation	of	bankruptcy	legislation;
•	 Resolution	on	(approval	of)	filing	the	bank-

ruptcy	petition	while	the	debtor	is	able	
to fully	settle	creditors’	claims.

2.	Failure	to	file	(untimely	filing	of)	the	debtor’s	application

3.	Liability	(indemnification)	for	the	violation	of	bankruptcy	legislation
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orthedebtortooknomeasurestoappeal
againstunreasonableclaimsof theap-
plicantorcreditors’claimsinthe bank-
ruptcy case, parties controlling the 
debtor shall be held liable for the losses 
ensuingfromtheinitiationof bankruptcy
proceedings or unreasonable acceptance 
of creditors’ claims.

The same principles apply in cases 
when the debtor fails to appeal against 
unreasonablecreditors’claimsfiled
beforeoraftertheinitiationofbank-
ruptcyproceedings,beyondbankruptcy
proceedings.

The summary is represented 
in the tablebelow.
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Korpus Prava Private Wealth

In 2014, as a result of longstanding cooperation with Private Banking 
subdivisions of leading private banks of Russia and Europe, we have 
created a team and launched a new activity on legal and tax support 
of individual clients. 

Private Wealth team works in close cooperation with experts on other 
activities in all offices of the company.

Such service is provided both on the project basis (support 
of transactions on acquisition or sale of assets, structuring of 
investments in Russia and abroad and other), and on the subscription 
basis.

Private Wealth activity includes legal and tax services 
in Russia and abroad:

• Family and Inheritance
• Land and Real Estate
• Private Yachts and Planes
• Investments Structuring 
• Bank Accounts and International Transactions
• Tax Planning
• Tax Returns
• Trusts and Funds
• Residence Permit and Citizenship in EU Countries
• Family Office Support
• Assets Protection

Legal and Tax Support of Individual Clients
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